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DIRECTOR OF PARKS

Date: November 19, 2009 MELODY SWEAT

RE: Kite Development Trail Construction Agreement
Dear Board Members:

Kite Development developed the Cool Creek Commons shopping area. It is now
managed by Westfield One, LLC (WOLLC). WOLLC has agreed to construct the
extension of Cool Creek Trail through Cool Creek Commons. This trail is being
built along the private road that runs north and south through the center. They
have agreed to construct the trail, which they are doing now, grant a perpetual and
non-exclusive access easement, and maintain and repair the trail.

We asked them for written commitments that state what they have agreed to. I

have a copy attached for your review. I am asking for permission to sign this
agreement on behalf of the City and finalize the document.

2728 East 171% Street  Westfield, IN 46074 e (317) 804-3185 e Fax (317) 804-3190



TRAIL CONSTRUCTION AGREEMENT

This TRAIL CONSTRUCTION AGREEMENT (hereinafter the “Agreement”),
dated as of the 30 day of (cfpbe.s , 2009, by and WESTFIELD ONE, LLC, an
Indiana limited liability company (hereinafter “WOLLC”) and the CiTY OF WESTFIELD ,
INDIANA, a municipality in the State of Indiana (hereinafter “City”).

WITNESSES THAT:

WHEREAS, WOLLC owns the Cool Creek Commons WOLLC Property
property located at 2600 E 146™ Street within the City of Westfield, Indiana, more
particularly described in Exhibit A (the “WOLLC Property™); and

WHEREAS, WOLLC has made certain commitments to the City relating to the
construction of an eight-foot wide multi-use path.

NOW, THEREFORE, for and in consideration of the mutual covenants and
agreements herein contained, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows:

1. Incorporation of Recitals. The foregoing recitals are hereby
incorporated into this Agreement and made a part hereof as though set forth herein
verbatim.

2. Trail Construction. WOLLC does hereby agree to construct and
maintain an eight-foot wide asphalt trail (the “Trail”) through the WOLLC Property as
shown on Exhibit B. Construction shall be completed no later than December 1, 2009.
WOLLC shall use the City of Westfield Public Works Standards for trail construction to
the greatest extent possible. WOLLC has posted security in the form a of performance
bond in the amount of $20,000. The City shall release the bond upon completion of the
Trail. The City shall review plans and issue permits in a timely manner to allow WOLLC
to start construction of the Trail on or before September 15, 2009.

3. Trail Easement. WOLLC does hereby declare and grant a perpetual and
non-exclusive access easement to and for the benefit of the City, on, over, and across the
Trail for the purpose of ingress, egress, and regress of pedestrians, bicycles and other
non-motorized recreational equipment, and for no other purpose, subject to reasonable
rules and regulations imposed from time to time by WOLLC as posted on or near the
Trail, and subject to all matters of record.

4. Maintenance and Repair. WOLLC shall have the responsibility to
maintain the Trial in reasonable condition, including repair and maintenance, snow and
ice removal, lighting, and drainage.



5. Reservation of Rights. WOLLC reserves: (a) the free use of the WOLLC
Property in any manner not inconsistent with the terms of this Agreement; (b) the right to
grant similar non-exclusive easements to any person at any time; and (c) the right to
assign, grant, or convey any rights not inconsistent with the terms of this Agreement to
any person at any time.

6. Satisfaction of Commitments. The City does hereby agree and
acknowledge that WOLLC’s entering into this Agreement and constructing the Trail as
required hereunder shall be deemed to have satisfied all commitments by WOLLC in
favor of the City relating to the Trail.

i4 Successor and Assigns. This Agreement and the rights and obligations of
each party hereto shall be binding upon the successors and assigns of each party hereto
and shall run with the land described herein.

8. Not A Public Dedication. Nothing contained in this Agreement will be
deemed to be a gift or dedication of any portion of the WOLLC Property to the general
public or for the general public or for any public purpose whatsoever, it being the
intention that this Agreement will be strictly limited to and for the purpose expressed
herein.

9. Limitation of Liability. Notwithstanding any other provision of this
Agreement, neither WOLLC nor any officer, member, director, agent, partner, trustee,
beneficiary, or employee thereof shall be liable in an individual or personal capacity for
the performance or nonperformance of any agreement, covenant, or obligation of
WOLLC contained herein, and WOLLC’s liability shall be limited to WOLLC’s interest
in the WOLLC Property in its then current condition, and in the rents, issues, and
proceeds therefrom.

10.  Discharge of Rights and Duties Upon Transfer. In the event of
assignment, transfer, or conveyance of the whole of the interest of any person in and to
any parcel in which such person has an interest, without retaining any beneficial interest
other than under the terms of a deed of trust or mortgage, without simultaneously
acquiring a new interest on such parcel by way of leasehold, life estate, or other
possessory interest, then the powers, rights, and interest conferred on such person will be
deemed assigned, transferred, or conveyed to such transferee, assignee, or grantee; the
obligations will be deemed assumed by such transferee, assignee, or grantee with interest
so acquired; and the duties, obligations, and rights of the person so transferring the
interest shall be discharged.

11.  Execution Authority. The individuals signing this Agreement on behalf
of each party represents and warrants that he or she has the full power and authority to
execute this Agreement for the party upon whose behalf he or she is executing same, and
that upon such execution, such party shall be fully bound by each and every provision of
this Agreement.



12.  Relationship. Nothing contained herein shall be deemed or construed to
create between the parties any joint venture or partnership nor otherwise grant to one
another the right, authority or power to bind the other party hereto to any agreement
whatsoever.

13. Amendments. Except as otherwis’e herein provided, any and all
amendments, additions or deletions to this Agreement shall be null and void unless
approved by each of the parties in writing.

14.  Headings. All headings herein are inserted only for convenience and ease
of reference and are not to be considered in the construction or interpretation of any
provision of this Agreement.

15.  Complete Agreement. This Agreement constitutes the entire agreement
between the parties with respect to the activities noted herein and supersedes and takes
the place of any and all previous agreements entered into between the parties hereto
relating to the transactions contemplated herein. All prior representations, undertakings,
and agreements by or between the parties hereto with respect to the subject matter of this
Agreement are merged into, and expressed in, this Agreement, and any and all prior
representations, undertakings, and agreements by and between such parties with respect
thereto hereby are canceled.

16. Notices. All notices, demands, consents and reports provided for in this
Agreement shall be in writing and shall be given to WOLLC or the HOA at the address
set forth below or at such other address as they individually may specify thereafter in
writing:

WOLLC: c/o Kite Realty Group
30 S. Meridian Street, Suite 1100
Indianapolis, Indiana 46204
Attention: Vice President of Operations

CITY: Westfield Parks Department
City of Westfield
2728 East 171st Street
Westfield IN 46074
Attention: Melody Sweat

17.  Governing Law. This Agreement shall be governed by and interpreted in
accordance with the laws of the State of Indiana, without giving effect to the provisions,
policies, or principles thereof relating to choice of law or conflict of law.

18.  Counterparts. This Agreement may be executed in separate counterparts,
each of which when so executed shall be an original, but all of which together shall
constitute but one and the same instrument.



IN WITNESS WHEREOF, the parties hereto have executed this Agreement the
date and year first above written.

“WOLLC”

WESTFIELD ONE, LLC, an Indiana limited

liability co y

By: /

(U«}Z\Mas K. McGowan, President and
\qfv 7/ Chief Operating Officer

SGCITY’B

CITY OF WESTFIELD INDIANA

By:

Name;

Title:

s:\properties\indiana\cool creek (westfield)\trail agreement (krg 9-1-2009).doc9/1/2009 11:55 AM



STATE OF INDIANA )

)
COUNTY OF MARION )

Before me, a Notary Public in and for said County and State, personally appeared
this 30" day of _Qepler » 2009, Thomas K. McGowan, the President and Chief
Operating Officer of WESTFIELD ONE, LLC, an Indiana limited liability company, who
acknowledged the execution of the foregoing instrument for and on behalf of said limited
liability company.

Witness my hand and Notarial Seal this a()% day of October | 2009.

My commission expires: fApri| 22,2015 ‘@"""‘”\/\Q"’f_:

Notary Public

Carmen N. Thompson

My county of residence: Printed Name
Mariown W.
NOTARY PUBLIC, STATE OF INDIANA
COUNTY OF

MARION
COMMISSION NO. 564613
EXPIRES APRIL 22, 2015

STATE OF INDIANA )

) o
COUNTY OF MARION ) st - o

Before me, a Notary Public in and for said County and State, personally appeared
this  dayof , 2009, , the
of the CITY OF WESTFIELD , INDIANA, a municipality in the State of Indiana, who
acknowledged the execution of the foregoing instrument for and on behalf of said limited
liability company.

Witness my hand and Notarial Seal this day of , 2009.
My commission expires:
Notary Public
My county of residence: Printed Name

This instrument was prepared by and upon recording must be returned to:
Robert G. Solloway, Esq., Kite Realty Group, 30 South Meridian Street, Suite 1100,
Indianapolis, Indiana 46204.

I affirm, under the penalties for perjury, that I have taken reasonable care to redact each
Social Security number in this document, unless required by law. Robert G. Solloway

-5-




Exwigmr "A"

Cool Creek Commons Legal Description
Westfield One, LLC Parent Tract
INSTR. NO. 200300121312

Part of the Southwest Quarter and part of the Southeast Quarter of Section 18, Township
18 North, Range 4 East in Washington Township, Hamilton County, Indiana as follows:

Commencing at the southeast corner of the said southwest quarter section, thence South
89 degrees 01 minutes 25 seconds West (assumed bearing) on the south line of said
southwest quarter section 587.24 fee, thence North 00 degrees 06 minutes 44 seconds
East 52.50 feet to the northwest corner of a 1.484 acre tract of land described in
Instrument Number 199909958410 in the Office of the Recorder and the POINT OF
BEGINNING of this description, thence continuing North 00 degrees 06 minutes 44
seconds East 247.50 feet, thence North 45 degrees 06 minutes 44 seconds East 232.38
feet, thence North 00 degrees 06 minutes, 44 seconds East 341.28 feet, thence South 89
degrees 53 minutes, 16 seconds East 1007.37 fee to a point on the approximate centerline
of Cool Creek, also being on the westerly line of said real estate described in a Warranty
Deed recorded on pages 752 and 753 of Deed Record 345 in the Office of the Recorder;
thence along said westerly line and approximate center line the following 4 courses:

1. South 01 degrees 28 minutes 30 seconds West 0.86 feet (eighty-six

hundredths)

2. South 12 degrees 17 minutes 28 seconds East 140.97 feet

3. South 46 degrees 18 minutes 05 seconds West 119.00 feet

4. South 09 degrees 53 minutes 15 seconds West 142.51 feet
to the northwest corner of real estate described in a Warranty Deed recorded in Deed
record 297 page 561 in the Office of the Recorder, thence South 00 degrees 42 minutes
12 seconds West on the west line of said real estate 93.66 feet, thence South 10 degrees
36 minutes 15 seconds East on said west line 205.43 feet to the northeast corner of a
0.1004 acre tract of land described in Instrument Number 2000-27706 in the Office of
the Recorder, thence 89 degrees, 45 minutes 45 seconds West 57.03 feet to the northwest
corner of said 0.1004 acre tract, thence South 00 degrees 14 minutes 15 seconds East
along the west line of said 0.1004 acre tract 69.32 feet to the north line of aforesaid 1.484
acre tract, thence along the north line of said 1.484 acre tract the following four courses

1. South 89 degrees 45 minutes 45 seconds West 476.00 feet

2. South 89 degrees 01 minutes 25 seconds West 45.94 feet

3. South 84 degrees 27 minutes 02 seconds West 164.57 feet

4. South 89 degrees 01 minutes 02 seconds West 377.09 feet
to the point of beginning.

Less and Except:

Part of the Southwest Quarter and part of the Southeast Quarter of Section 16, Township
18 North, Range 4 East in Washington Township, Hamilton County, Indiana as follows:

Commencing at the southeast corner of the said southwest quarter section, thence South
89 degrees 01 minutes 25 seconds West (assumed bearing) on the south line of said



southwest quarter section 587.24 feet, thence North 00 degrees 06 minutes 44 seconds
East 52.50 feet to the northwest corner of a 1.484 acre tract of land described in
Instrument Number 199909958410 in the Office of the Recorder, thence continuing
North 00 degrees 06 minutes 44 seconds East 22.50 feet, thence North 89 degrees 01
minutes 25 seconds East along the north Right of Way of 146™ Street 370.49 feet to the
POINT OF BEGINNING of this description thence continuing North 89 degrees 01
minutes 25 seconds East long said right of way line 170.52 feet, thence North 00 degrees
06 minutes 24 seconds West 19.89 feet, thence North 44 degrees 27 minutes 30 seconds
East 28.50 feet, thence North 60 degrees 06 minutes 24 seconds West 142.14 feet, thence
South 89 degrees 53 minutes 35 seconds West 176.54 feet, thence South 00 degrees 00
minutes 00 seconds West 135.11 feet, thence North 89 degrees 55 minutes 42 seconds
West 13.71 feet, thence South 00 degrees 06 minutes 24 seconds East 49.86 feet to the
point of beginning.

Less and Except

A part of the Southwest quarter of Section 18, Township 18 North, Range 4 East in
Washington Township, Hamilton County, Indiana, described as follows:

Commencing on the Southeast quarter section, thence South 89 degrees 01 minute 25
seconds West (assumed bearing) on the south line of said Southwest quarter section
587.24 feet, thence North 00 degrees 08 minutes 44 seconds East 52.40 feet to the
Northwest corner of a 1.484 acre tract of land described in Instrument Number
199909958410 in the Office of the Recorder, thence continuing North 00 degrees 06
minutes 44 seconds East 22.50 feet, thence North 89 degrees 01 minutes 25 seconds East
along the North right-of-way line of 146™ Street 370.49 feet to the POINT OF
BEGINNING of this description, thence continuing North 89 degrees 01 minutes 25
seconds East along said right of way 170.25 feet, thence North 00 degrees 06 minutes 24
seconds West 19.89 feet, thence North 44 degrees 27 minutes 30 seconds East 28.50
feet, thence North 00 degrees 06 minutes 24 second West 142.14 feet, thence South 89
degrees 53 minutes 35 seconds West 176.54 feet, thence South 00 degrees 00 minutes 00
seconds West 135.11 feet, thence North 89 degrees 55 minutes 42 seconds West 13.71
feet, thence South 00 degrees 06 minutes 24 seconds East 49.86 feet to the POINT OF
BEGINNING.
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