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ADMINISTRATIVE APPEAL APPLICATION

/
—— pocker #: 109 - AR -2\ FILED (RECEIVED) DATE: __ ¢57/22/(0
USE ONLY FILING FEE: $_ 550 .00 RECEIVED BY: _¢#—__ f'C.?Q.a !

HINGTON TOWI

APPLICANT INFORMATION

APPLICANT’S NAME: Indiana Structural Foundations, LLC TELEPHONE:
ADDRESS: 14939 Ditch Road, Westfield, Indiana 46074 EMAIL:

PROPERTY OWNER’S NAME: J&R Kelich Farms, LLC TELEPHONE: 317-710-3927
ADDRESS: 25710 Devaney Road, Arcadia, Indiana EMAIL: jeffk@carmelturfcare.com

REPRESENTATIVE'S NAME: Joseph D. Galderon TELEPHONE: 317-684-5331
COMPANY: Bose McKinney & Evans LLP EMAIL: icalderon@boselaw.com

ADDRESS: 111 Monument Circle, Suite 2700, Indianapolis, IN 46204

PROPERTY AND PROJECT INFORMATION

ADDRESS OR PROPERTY LOCATION: 14939 Ditch Road, Westfield, Indiana 46074

COUNTY PARCEL ID #(s): 08-09-15-00-00-013.000

EXISTING ZONING DISTRICT(S): SF2 EXISTING LAND USE(s): Concrete Business

HAS WORK FOR WHICH THIS APPLICATION IS BEING FILED ALREADY STARTED? (] ves [Ino

RELATED DOCKET, ADMINISTRATIVE DETERMINATION OR BUILDING PERMIT #: 1604-AD-02

APPEAL REQUEST

EXPLANATION OF REQUESTED APPEAL (ATTACH SEPARATE SHEET OR LETTER IF NECESSARY):
Applicant, Indiana Structural Foundations, LLC, appeals certain of the restrictions and limitations on the use of the

subject property as a concrete business; namely, the determination prohibiting any outdoor activity, storage or parking.

RELATED CODE CITATION(S):

REASONS SUPPORTING THE APPEAL (ATTACH SEPARATE SHEET OR LETTER IF NECESSARY): - >¢@ Attached
The Applicant is using the subject property consistently with the Prior Owner (Pettijohn & Banks). The Prior Owner was a

concrete company with significant outdoor activity including vehicles and raw materials. This use was deemed as a legal
non-conforming use, and as such, the use may continue, despite changes to zoning regulations, subject to legal limits.
The Administrative determination was based on the 1979 Variance Application, wherein the Prior Owner asked for a
variance to construct an additional storage building, remove an existing building, and continue operation of a non-
conforming concrele construction business. While it was recommended to the Board of Zoning Appeals that materials
stored outside should be stored inside if the new struciure was approved, the Board's letter of grant imposed no such

condition. The Prior Owner stored materials and equipment and parRed vehicles outdoors for more than 30 years

WESTFIELD ECONOMIC AND COMMUNITY DEVELOPMENT DEPARTMENT | 2728 EAST 171ST S'EREET, WESTFIE[D, INDIANA 46074
3029498v1




APPLICANT AFFIDAVIT

IN WITNESS WHEREOF, the undersigned, having duly sworn, upon oath says that above information is true and correct as he/she is
informed and believes and that Applicant owns or controls the property involved in this application.
M D Calfin Yosesh
¢ «> S £ IO L oddgson, A Hov pe
Aﬁgﬁcaﬁt@;ﬂpresenﬁve (signature) Applicant/Representative (printed)
Before me the undersigned, a Notary Public in and for said County and State, personally appeared the above party, who
having been duly sworn acknowledged the execution of the foregoing ApplfT[fEn.

—_—

Witness my hand and Notarial Seal this day of

State of IﬂdillﬂcOunwof‘/{[lrfm ssl:‘ | p_ LU UM‘CM

STACEY CLEVELAND
Hancock County

My Commissio
20,

PROPERTY OWNER AFFIDAVIT

IN WITNESS WHEREOE, the undersigned, having duly sworn, upon oath says they are the owners of the property involved in this
application and that they hegeby acknowledge and consent to the foregoil pplication.

ten (e la

Property Owner (printed)

Before me the undersigned, a Notary Public in and for said County and State, personally appeared the Property Owner, who
having been duly sworn acknowledged and consents to the execution of the foregoing Application.

X,
Witness my hand and Notarial Seal this 7”tday of SEUJL‘S , 20 / (3 .

state of LNDIANA County of RAMIULTYAJ s8¢ ’b( E anA —
Notar{ Pu Iicii/gnature :
' } Cﬂda(ﬂfor\

otary PublicYprinted)

JOSEPH D. CALDERON
Hamilton County -

My Commission Expires \
December 2, 2018

*Asignature from each party having interest in the property involved in this application is required. If the Property Owner’s signature
cannot be obtained on the application, then a notarized statement by each Property Owner acknowledging and consenting to the
filing of this application is required with the application.

WESTFIELD ECONOMIC AND COMMUNITY DEVELOPMENT DEPARTMENT | 2728 EAST 171ST STREET, WESTFIELD, INDIANA 46074
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ADMINISTRATIVE APPEAL APPLICATIONS

GENERAL INSTRUCTIONS

A. Right of Appeal: The Board of Zoning Appeals may grant an appeal of any decision, interpretation, or determination
made by the Director, or any other administrative official or board charged with the duty of enforcing and interpreting

this Ordinance.

B. Stay of Enforcement: If an appeal is filed in accordance with the applicable ordinances, then the enforcing party shall
take no further action on the matter pending the Board’s decision, except for unsafe circumstances which present an
immediate and serious danger to the public,

C. Filing Petition: A petition shall be filed with the Department within thirty (30} days of when the decision, interpretation,
or determination was made, along with the required supporting information. Supporting information shall include, but
not be limited to, the following:

Completed Application

Filing Fee Check {made out to “City of Westfield”)

Copy of Property Deed

Property Owner Consent

Copies of all materials upon which the decision being appealed was based

Copies of any written decisions that are the subject of the appeal

A letter or narrative describing the reasons for the appeal (noting specific sections of the ordinance or

other applicable standards upon which the appeal is based)

D. Ex-parte Communication: In no event shall applicants or other interested parties contact or attempt to communicate
with members of the Board in regard to a filed variance petition prior to the public hearing.

E. Board Review: The Board will then, at a meeting scheduled consistent with the adopted Schedule of Meeting and
Filing Dates, hold a hearing at City Hall, 130 Penn Street, Westfield, Indiana to review the appeal and supporting
information including a report from the Department and/or enforcing party and testimony from the Applicant and/or
representatives and witnesses.

F. Public Hearing Notice; Depending on the nature of the appeal, public notice of the hearing may be required. If
required, notice shall be provided in accordance with the Board’s Rules of Procedure:

1. Newspaper Publication: Notice of the hearing will be published in the Indy Star and The Times. The Department
wilt handle the newspaper publication requirement.

2. Mailed Public Notice: The applicant is responsible to send public notice by mail to all interested parties by certified
mail with return receipt requested {green card), postmarked at least ten {10} days prior to the hearing, A list of
adjacent property owners may be obtained from the Hamilton County Auditor, Office of Transfers and Mapping
{33 North 9th Street, Noblesville, IN 46060, (317) 776-9624), and shall include all owners of property to a depth
of two (2) ownerships of no direct or indirect financial or other interest to the applicant or property owner or one-
eighth of a mile (1/8), whichever is less.

3. Public Notice Sign: The applicant is responsible to post a public notice sign(s) on the property at least ten (10)
days prior to the public hearing, The Department will determine sign locations and will make signs available for the
applicant to obtain in the office of the Department.

4, Affidavit of Notice of Public Hearing; The applicant shall deliver a copy of the mailed notice and a signed affidavit,
verifying that the notices were mailed and the public notice sign(s) was posted on the subject property, to the
Department at least four (4) calendar days prior to the public hearing.

G. Board Action: Following the hearing, the Board may affirm, affirm with modifications, reverse, or continue the appeal.

H. Resource: Please see the Board's Rules of Procedure for more detailed procedural information.

WESTFIELD ECONOMIC AND COMMUNITY DEVELOPMENT DEPARTMENT | 2728 EAST 1715T STREET, WE-STFIELD, INDIANA 46074
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McKINNEY ' Joseph D. Calderon
C Direct Dial: (317) 684-5331

Fax: (317)223-0331
& EVAN S I_J_P E-Mail: JCa]d:on@boselaw.com

ATTORNEYS AT LAW

July 8, 2016

Westfield Board of Zoning Appeals

c/o Matthew S. Skelton, Esq.

Director of Economic and Community Development
2728 East 171" Street

Westfield, IN 46074

Re: 14939 Ditch Road, Westfield, Indiana
Administrative Determination 1604-AD-02

Dear Board Members:

This letter supplements the Administrative Appeal Application that we are filing on
behalf of our client, Indiana Structural Foundations, LLC, appealing Administrative
Determination 1604-AD-02 (the “Determination”) in certain respects.

The Determination, while being well thought out, is flawed in one significant respect.
The Determination assumes that a 1979 variance controls the use and development of the subject
property. However, the 1979 variance was merely to allow for demolition of an existing
structure and construction of several new structures for an existing business. The subject
property was developed by Pettijohn & Banks, Inc. in 1976 (according to property record cards,
deed records, etc.), which means that it was a legal non-conforming use before it went to the
Board of Zoning Appeals in 1979. The 1979 variance explicitly recognized the then existence of
the concrete business and approved the variance, without any condition that activities be moved
indoors. Subsequent to the 1979 variance, activities on the subject property remained consistent,
and there was never, to the Applicant’s knowledge, a citizen complaint or notice of violation
issued to the concrete business.

The Applicant is merely trying to operate the subject property in a substantially similar
manner as its predecessor, which is legal under Indiana case law since it existed prior to any
zoning ordinance adopted by Westfield. The Determination instead leans on the fact that there
were no representations of outdoor activities taking place on the subject property (even though in
fact there were such activities taking place at the time of the variance, including times prior
thereto and afterwards), and concludes that even vehicle parking must take place indoors. This is
not consistent with what might otherwise be described currently as a normal accessory use of
property under the current ordinance. The Determination also attempts to regulate current
activities taking place on the subject property in accordance with the City’s performance

111 Monument Circle, Suite 2700 | Indianapolis, Indiana 46204  Main Telephone: 317-684-5000 | Main Fax: 317-684-5173
wwiv.boselaw.com




BOSE
McKINNEY
& EVANS LLP

ATTORNEYS AT LAW

Matthew S. Skelton, Esq.
July 8, 2016
Page Two

standards and noise standards. While such activities are likely meeting such standards,
Applicant is not in a position to concede that it is required to meet such standards, to the extent
that activities on the subject property are no more intense than activities which were taking place
prior to the enactment of those particular ordinances.

Applicant will be presenting evidence indicating that the use of the subject property is
consistent with what was taking place prior to the adoption of any applicable zoning ordinance to
the subject property, including, but not limited to, aerial photographs, property record cards, deed
records and potentially affidavits from the owners of the prior user.

Thank you for the opportunity to present this matter to the Board.,

Very truly yours,

4” ¢ (ol

Jos¢ph D. Calderon,
Attorney for Indiana Structural Foundations, LLC

JDC:sre

3030675_1
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Parcel § 08-09-15-00-00-013.000

Corporate Warranty Deed

This Indenture Witnesseth, that Pettijohn & Banks, Inc,, a corporation organized and existing
under the laws of the State of Indiana (“Grantor”), CONVEY(S) AND WARRANT(S) to J & R Kelich
Farms LLC (“Grantee") of Hamilton County, in the State of Indiana, for the sum of One and noji00
Dollars ($1.60) and other valuable consideration, the receipt of which is hereby acknowledged, the
following real estate in Hamilton County, State of Indiana, commonly known as 14939 Ditch Road,
Westfield, IN 46074, and more particularly described as:

Part of the Northwest Quarter of the Southwest Quarter of Section 15, Township 18 North, Range 3
East, in Washington Township, Hamilton County, indiana, more particularly described as follows:
Beginning at a point on the west line the Southwest Quarter of Section a5, Township 18 North, Range 3
East, said point being South oo degrees 10 minutes 33 seconds East 608..04 feet from the northwest
corner thereof; thence North 88 degrees 43 minutes 27 seconds East 655.04 feet; thence South oo
degrees og minutes 40 seconds East 241.61 feet; thence South oo degrees 13 minutes 33 seconds East
24.4% feet; thence South 88 degrees 43 minutes 27 seconds West 655.00 feet to a point on the west fine
of said Quarter; thence North oo degrees 10 minutes 33 seconds West on and along said west line
266.06 feet to the Place of Beginning, and containing 4.00 acres, more or less.

Taxes for 2015 payable 2016 now a lien, not yet due and payable.

Subject to covenants, agreements, easements, restrictions and all rights of way of record.

The undersigned person(s) executing this deed on behalf of Grantor represent and certify that
they are duly elected officers or representatives of Grantor and have been fully empowered, by proper
resolution of the Board of Directors of Grantor, to execute and deliver this deed; that Grantor has full
corporate capacity to convey the real estate described herein; and that all necessary corporate action
for the making of such conveyance has been taken and done. :




in Witness Whereof, Grantor has caused this deed to be executed this ; 5 T day of
\_) uNE , 2015.

Pettijohn & Banks, Inc.

BY: /,;,/ 4 /W//‘-L;Z
PRINT: _~Tosepd A Bths dn
TITLE: %55‘/;{’4 -

STATE OF INDIANA )

. )
COUNTY OF HM’YH Hon )

Before me, a Notary Public in and for said County and State personaily appeared Pettijohn &
Banks, Inc. by Jo3se D)‘\ B Petriiohn , its e Sta who
acknowledged the execution of the foregomg\;JCorporate Warranty Deed, and who, having been duly
sworn, stated that any representations therein contained are true.

Witness my hand and Notarial Seal this 6T“ dayof ¢ JU N , 2015,
Signature: Gj ;i’\lal 1&/}’\@'\ , Notary Public

Printed:

My Commission Expires: JENNIFER JO WALLANDER
My County Of Residence is: Notary Public - Seal
15-0716 State of indiana
Marion County
My Gomm:ssmn Exmres May 13, 2021

Prepared by and return deed to: Jennifer J*
Hamilton National Title LLC, 865 W. Carmel Drive, Suite 110, Carmel IN 46032

I affirm, under the penaities for perjury, that | have taken reasonable care to redact each Social
Security Number in this document, unless required by law, Jennifer J. Wallander.

Grantee mailing address and please send tax statements/notices to:

A5N10 Devane, fod
freadia, TH0 1030
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CITY OF %\%;;?
Westfield

INDIANA

Mayor
Andy Cook

City Counceil
Chuck Lehman
Jim Ake

Joe Edwards
Steven Hoover
Robert i, Horkay
Dr. Mark Keen
Cindy L. Spoljaric

ClerKk Treasurer
Cindy J. Gossard

Bconontic and
Community
Revelopiment

{317} 804-3170

2728 East 171% Street
Westfield, IN 46074

westfield.in.gov

June 15, 2016

Mr. Jeff Kelich
25710 Devaney Road
Arcadia, IN 46030

Re: Concrete Business Use at 14939 Difch Road, Westfield, IN
Dear M. Kelich,

Since you began your concrete busihess in January 2016, the Cily has
received numerous complaints regarding activities on your properly located at
14939 Ditch Road (the “Properly”). The nature of the complaints caused us to.
perform a comprehensive review of the Property’s zoning history so we could
determine precisely what activities are permilied on the Property and what
aclivilies are not permilted.

Review and analysis of the 1979 variance (79-V-12), which permitted a
“congrete business” on the Property, revealed, among other things, that all
aclivities related to a concrete business are to be conducted indoors. There
was no representation of ouldoor activity associated with the variance

‘approval.

As a result, we have prepared an Administralive Determination (No. 1604-AD-
02), enclosed for your records, which oullines and clarifies the aclivities, and
the manner in which those aclivities, can and cannot occur on the Property.

The Westfield Unified Development Ordinance (the "UDO") prescribes your
right to appeal this Administrative Determiination under Ariicle 10.3. The UDO
states that you have 30 days from the time of the determination to file your
appeal with the Economic and Community Development Departiment for
docketing on the next available Board of Zoning Appeals agenda. This
Administralive Determination was recorded on June 10, 2016, so you would
have untit July 10, 2016 to file an appeat application, should you choose to do
s0. Since July 10, 2016 is a Sunday, your application would need to be
received by the close of business on Friday, July 8, 2016,

If you have any questions about the Administralive Determinalion or the appeal
process, please feel free to contact me at mskelion@wastfield.in.qov or
317.508.6288,

Regards,

e

Mathew S. Skelton, Esq.
Director of Economic and Community Development




=

L 20160269834 MIsSC $76,00
— E 6/10/2616 12:37:52P 32 PGS
7 ? ) i l “K 2=- ‘ Jennifer Hayden
(Z’J{' . HAMILTON County Recorder IN
‘/’“”/” ‘. Recorded as Presented
\\O}\X A ANt e
9‘\ ! h ECONOMIC & COMMUNITY DEVELOPMENT
NS ADMINISTRATIVE DETERMINATION

CITY GF

154 tune 9, 2016

x.é; '
WeStfi eld . 1604-AD-02

INDIANA

ADMINISTRATIVE DETERMINATION

Cross Referenced to Instrument No. 1015'- 3 Il I'S"

FILE NUMBER:
1604-AD-02

DESCRIPTION:
On lune 18, 1979, the Weslfield-Washington Board of Zoning Appeals {the “BZA”) approved a variance {Case

Number: 79-V-12) request to allow the operation of a concrete business and the construction of a storage
building on property located at 14939 Ditch Road {the “Property”).

The current Property owner, Jeff Kelich (the “Property Owner”) has said that a concrete business has been .
operating on the Property since January 2016. Since that time, the City has received numerous comptlaints
from neighbors regarding varlous activities occurring on the Property. This Administrative Determination
outlines the known facts and observed activities on the Property. It also defines what activitles constitute an
approved “concrete business”, as approved by the BZA under variance 79-V-12.

FACTS OF THE CASE:

1.
2.

According to variance 79-V-12 (Exhibit “A”), a “concrete business” is a permitted use on the Property,
The submitted materials for variance 79-V-12 included a site plan, which Indicated one {1) existing
building and three (3) future/new buildings. To-date, only one (1) of the future/new bulldings
depicted on that site plan has been constructed {permit 80-1p-43),

The building associated with permit 80-1P-43 was approved “As Per Plans Filed”, which correlates to
the site plan that was associated with variance 79-V-12.

The plans approved as part of the variance request do not contemplate outdoor parking areas, fueling
areas, or outdoor storage areas oh the Property. -

According to an email provided to the City by the Properly Owner, a new corporation was established
on December 23, 2015 cailed Indiana Structural Foundations, L1C,

According to phone conversations with the Property Owner, Indiana Structural Foundations, LLCisa
concrete business that operates from the Property.

The Property Owner also owns a landscaping business called Carmel Turf Care., According to phone
conversations with the Property Owner, Carmel Turf Care does not operate from the Property.

A landscaping business is not a permitted use on the Property.

According to phone conversations with the Property Owner, Carme! Turf Care has and will perform
landscaping and mowing maintenance services for the Property. The Property Owner has
communicated a desire to make Jandscaping improvements to the Property.
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10. According to phone conversations with the Property Owner, Carinel Turf Care and Indiana Structural

Foundations, LLC share some heavy equipment. That equipment is transferred between companies
from time-to-time for operations.

11. The Property Owner has installed new fuel tanks on the Property. The Westfield Fire Marshall has

inspected the tanks and has determined that, pursuant to the 2012 International Fire Code with
Indiana Amendments, Chapters 2305 and 2306, the tanks, and the locations thereof, comply with
federal and state regulations for above-ground fuel tanks,

OBSERVED ACTIVITIES:

1

On March 19, 2016, a neighbor reported a complaint regarding hoise being generated from the
Property from approximately sunrise to 6:00 PM.

On March 21, 2016, a neighbor reported a complaint regarding landscaping trucks, equipment, and
materials entering, leaving, and heing located on the Property.

On March 22, 2016, a sie inspection of the Property by City staff revealed trucks, equipment, and
materials on the Property. The inspection also revealed that a van for “Homes by Rex Brown” was on-
site.

On March 27, 2016, a neighbor reported a truck and trailer for “Carmel Turf Care” being kept on the

Properly over a weekend.
On March 27, 2016, a neighbor reported a van for “Homes by Rex Brown” being kept on the Property

over a weekend,
On Aprit 14, 2016, a neighbor reported a complaint regarding the apparent storage of bagged fertilizer

and irrigation tubing on the Property.
On Aprii 26, 2016, a neighbor reported a "Carmel Turf Care” truck and trailer being loaded and/or

unloaded on the Property.
On May 3, 2016, a neighbor reported a complaint regarding equipment noise at approximately 7:30

PM. '

ZONING DETERMINATION:

Based on the approval of variance 79-V-12, the Economic and Communily Development Director {the
“Director”} hereby determines the following;

1. Activities related to a concrete business, as approved by variance 79-V-12, are allowed to occur on the
Property in a manner consistent with the plan and character of the development approved under
variance 79-V-12,

2. The variance does not Include any representation of outdoor activities, outdoor storage, or outdoor
parking on the Property.

3. Permitted indoor activitles associated with the concrete business include but are not limited to: the
storage and maintenance of equipment/vehicles; the storage and maintenance of necessary tools; the
storage of raw materlals for making concrete; the storage of any business-related vehicles; the storage
of concrete forms; the mixing of concrete; employee parking; customer parking; shipping and receiving
of products/materials; and any office-related activities.

4. Normal indoor and outdoor property upkeep/maintenance/improvement is permitted.

5. Any activities related to a business that is not a concrete business, unfess that business is otherwise
permitted by the City’s Unified Development Ordinance, are not permitted to occur on the Property.

6. Allactivities must comply with the City's Performance Standards (UDG, Article 6.15).

7. All activities must comply with the City's noise standards {Westfield Code, Chapter 31} {Exhibit “B”).

APPEAL;

This Administrative Determination may be appealed to the Westfield-Washington Township Board of Zaning
Appeals within thirty {30} days of this Administrative Determination.
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‘Matthew S. Skelt'()n, E?q.
Economic & Community Development Department Director
City of Westfield, Indiana

The above signatory hereby certifies that the Information contained in and accompanying this document is true

and correct.

STATE OF INDIANA )
} 5§
COUNTY OF HAMILTON )

Befaore me, a Notary Public in and for said County and State, personally appeared Matthew S. Skelton, the
Community Development Director for the City of Westfield, who having been duly sworn upon his/her oath
acknowledged this Adiministrative Determination as described herein,

Witness my hand and Notary Seal this __9*‘*

%@ZA_‘:APQAJ@_— :}’\ji\i‘%Jr&Y\ Spacks

Signature of Notary Public Printed Name of Notary Public

My County of Residence; \ b i HFQ v My Commission Expires;__ _f_ /311 aojd

day of 9un‘, , 2016.

I affirm, under the penalties for perjury, that 1 have taken reasonahle care to redact each Sacial Security Number in this
document, unless required by law: Kevin M. Todd

Prepared by: Kevin M. Todd, City of Westfield, 2728 East 171st Street, Westfield, IN 46074, {317} 804-3170.
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EXHIBIE A

v Mpplication Number v - 79-V-12
BDate of Application 201, ~ & 79
v 7

APPLICAIION FOR VARIANCE

WESTFIELD-WASHINGTON DOARD OF ZONING APPEALS

This application must be completed and accompanied by the

information specified bolow and the necessavy f£iling fee, and filad

at the Town Hall of Westfield, Indiana, at least Thirty {30) days

‘prior to the Doavd of Zoning Appeals weeting at which Applicant

wishas to make his oral prasentation.

1.

3,

4,

Gl

Applicant’s Name  _PETTIJONN & BANKS
Addresa 15111 OAK RD. CARUEL
Landowner!s Nume PETPTIJOHN & BANKS
Address

Telephona Number

Attorney

(if representad)
Common descriptlon of property {address, location, etec.):

14939 DITCH RUAD

Legal description of property (1ist beélow, or attach):

SEE ATTAGHED

Complete description of the nature of the Variance

applied for:
PETITIONER REGQUESTS VARIANCE OF USE TO PERMIT

CONSTRUCTION OF AN ADDITIONAL STORAGE BUILDING,

AND CON'TINUED OPERATION OF NON"CONFORMING CONCRETE

CONSTRUCTION BUSINESS, AHD REMOVAL OF EXISTING

BUILDING AS PER PLANS FILED,

EBXHIBIT B




7 Plans dxawn to scale must accompany this application and
must show at least the following: (a) The shape and dimensions of
the land involved; {b} the location and dimensions of any existing
huildings; {c¢} the location and dimensions of any proposed buildings
or proposed alterations; and (d) all topographle, natural, or other
unusual characteristics of the land involved.

8, Ko Variance in the application of the Provisions of the
Comprehensive Zoning Ordinance of Westfield-Washington shall be
granted unless the Board of Zoning Appeals shall find each of the
following (thus the Applicant must cowmplete and establish at the
hearing that each of the following is txue in order Lo obtain a
favorable determination of his varxiance application}:

(a) 7That there are exceptional or extraordinary

circumstances or conditions applicable to the property
or to the intended use that do not apply generally to
the other property or class ox use in the same vicinity

and district:

Due to the deteriorated condition of our existing

barn there will be sz hardship te the owners to the

axtent of not having a secure place %o store

materials and trucks pertaining to the concrete

business.

(b) That such variance is necessary for the preservation and
enjoyment of a substantial properxty right possessed by
other property in the same vicinity and district, but
which is denied to the propexty in question:

Bacguge of the difference in square footage in

the 0ld striecture and the new structure, a variance

" is necessary for continued operation of the non-

conforming use., Around the corney, "THE HERB BARN®

has operatsd continuously Tor several years as a

retail business, \
(e} That the granting of such variance will not be materially

detrimental to the public welfare or injurious to the




! Ll
1
[

property or improvements in such vicinity and district in

which the property is located:
HO, oxisting barn is potential health and safety

hazard- not %o mention an eyesora,

{d} That the granting of such variance will not alter the
land use cbaragteristics of the vicinity and district,
diminish the mapketable-value of adjacent land and
improvements; ox ihcrease the congestion in the public
skreats:

NO, the use - itself is non-conforming and the new

building is not substahtially lapger than the old

barn. Traffao eoming and going will bé no greater

than at presqnt.

The Applicant hereby certifies thal the information contained

in and accompanying this applicabion is trus and correct,

/AZL\égiJ,/ ) /i)c’”bt/f¢7

/ Applicant

SUDSCRIBED AND SWORH 10 BEPORE Hi THIS A day of

%?2@4{1 r 1879 .

v
“”lZZi‘L HGt;%ﬁ%é%ﬁ§§g£;nz_____—_~_

My Commission Expires:

4%J»-;%1/;7ﬁ

HOTICE
The Applicant is responsible for giving appropriate notice of
his variance application and hearing thercon. HNotice must ha

published twice in a daily newspaper of general cirxculation




in Hamilton County, with the first publication being at

least thirty days prior to the heariné and the second
publication being one week later. Proof of publication mast
be delivered to the Town Hall of Westfleld at least five days
prior to the hearing. Every contiguous landowner must recaive
notice by certified mail and returned receipts shall he
delivered to the Town Hall of Westfield at least five days

prior to the hearing.

The Applicant hereby certifies that every contiguous landowner
was appropriately notified by certified mail of his variance
application and hearing thereon and return receipts from such

coxtified mailings are hereby delivered to the Town Hall of Westfield.

Applicant

Date Proof of Publication received: t?-)ym, 25, 1979

Date return receipts recelved: ‘77}(“, AL, 09 ??

Date fee paid; 7224,_, o 5, L27g
Received by: ZJ/,L}@,},«:L.«J C i)

{Signatura)
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79-V-12 Zoned AG-SF 1

14939 Ditch Road. A variance of use to permit construction
of an additional storage building and continued operation of
a non-conforming concrete construction business and removal
of an existing building as per plans filed is requested by
Pettijohn & Banks.,

Comments:

The use itself is non-conforming as the business was conducted there
before the property was in the jurisdiction of Hestlield-Uashington
Towmship.

Since the proposed new structure is slightly larger than the existing
barn, which the petitioner proposes to remove, construction of the new
storage building constitutes enlargement of a non-conforming use,

Such enlargement requires a variance. Locations of future buildings have
also been shoym for fufure permit purposes.

The proposed new structure is to be of the same type as the concrete
structure presently located on the site. The front, side, and rear
setback requirements of both the residential and industrial districts
héve been exceeded.

The building which the petitioner proposes to remove is a badly
dateriorated barn~type structure,

Recommendations:

Driving past the site, two conditions are readily obvious: the

amount of vehicles and materials being stored outside, and the deteriorated
condition of the barn, Both conditions constitute potential health and
safety bazards. The barn should be removed in any event, and materdals
presently stored outside should be stored inside the new structure if it

is approved,
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130 PENN STREET . -
pO.BOX322
WESTFIELD, INDIANA 46074

June 20, 1979

Pettijohn & Banks
15111 Oak Road
Carmel, Indiana 46032

Gentlemen

On Monday, June: 18, 1979, the Westfield-Washington Board of
Zoning Appeals met to consider your applical,lon ##79~V-12 requesting
a variance of use to permit construction of an additional storage
building and continued operatmn ;of"a non-conforming concrete business
and removal of an existmg bu11d1ng, for the pr'oper-by located at
14939 Ditch Road. 'I‘he Boar'd oi‘ Appeals by a vote of 4 to 0 unanimously
approved and granted youbr p,eb:xt:ton.

When you are ready to begin construction, you may obtain an
Improvement Location Pe'r'mii; at the office of the Building Commissicner.,
The hours are Monday, ‘luesday, Thursday, and Friday from 9:00 AM.
until 3:00 P.M. and Hednesday from 9:00 AM. until noon.

Yours truly,

ZC;%?éqtlmJ (?{ ;5%44&¢)
Virgmia C. Norris

Secrelary, Board of Zoning fppeals
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Chapter 34 - ENVIRONMENTM
Foclnotes:

o) e
Cross reference— Anlmols, ch. 16; bulfdings and bullding regalations, o, 14; cvif emergencies, ch. 22; community development, ch. 26; fire
preventlon and protection, ch. 38; Impact fees, ch. 40; streets, sidewotks and other public ploces, ch, 54: ulliivtes, ch, 67,

State Low referenice—~ Bivironment, IC 13-1-1-1 et seq; acifons for nuisonce, IC 34-1-521 el sey.; protection of public keaith, sofely ond
tvelfore, 1C36-8-2.4,

ARTICLE L - IN GENERAL
Secs, 34-1—34-30, - Reserved,
ARTICLE 1), - NUISANCES

Foolnotes!

e {2foue

Stote Low reference— Plonning and zaning violotion os common nuisonce, IC 36.7.4.1012.

DIVISION 1. - GENERALLY
5ec. 34-31. - Deafinltions,

The following words, terms and phrases, when used in this article, shall have the meanings
ascribed to them in this section, except where the context clearly indicates a different meaning;

Garbage means refacted food_Wastes and shall include avery waste, accumuiation of anfmal, fruit
or vegetable matter used or intended for food or used in the preparation, use, cooking, sale or storage
of meat, {fish, fow], vegetables or frults,

Gutter means concrete improvements constructed along the edge of roads or streets deslgned to
collect and carry water to a storm sewer or other dralnage system,

Litter means garbage and rubbish as these lerms are defined in this section, newspapers,
handbllls, circulars and all other waste materlal which, If thrown or deposited as prohibited in this
article, tends to create a danger to pubilic health, safety and welfare.

Rubbish means such matter as ashes, cans, scrap metal, broken glass, crackery, foul and filthy
substances, dlit, sweepings, boxes, wood, grass, weeds or waste matter of any kind.

Scrap metal means pleces or parts of steel, iron, tin, zinc, copper, aluminum or any alloy thereof,
whether covered with porcelain or any other material, whether intact or in parts, which has sarved Its
usefulness In its orlginal form and can no longer be used for its originally intended purpose,

{Ord. No. 96-30, § 1(8.04.010), 12-9-96)
Cross reference— Definitions generally, 8 1-2,

Sec. 34-32, - Litter in pubfic places.

Na person shall throw or deposit litter in or upon any street, sidewalk or other public place within
the ity except in public receptacles or in authorized private receptacles for collectioh.
(Ord. No, 96-30, § 1(8.04,020), 12-9-96)

Sec. 34-33. - Placement of [itter in receptacles so as to prevent scattering.

aboui:blauk 5/4/2016
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Persons placing fitter in public receptacies or in authorized private receptacles shall do so in such a
manner as to prevent it from being carried or deposited by the elements upon any street, sidewalk or

other public place, or upon private property,

{Ord. No. 96-30, § 1(8.04.030), 12-9-96)

Sec. 34-34, - Sweeping litter in gutters prohthited,

No person shall sweep into or deposit in any gutter, street or other pubfic place within the city, the
accumudation of litter from any huilding, lot or any public or private sidewalk or driveway. Persons
awnlng ot accupying property shall keep the sidewalk in front of thelr premises of litter,

{Ord, No., 96-30, § 1(8.04.040), 12-9-96)

Sec, 34-35. - Property owners’ or occtipants’ duty to keep sidewalks free from obstruction.

Persons owning ot occupying property shall keep all publicly owned sidewalks and gutters
adjacent to sidewalks and streets clear of litter, goods, wares, merchandise, boxes, trash receptacles,

automobiles and obstructions of any hature,
{Ord. No., 96-30, §1{8.04,050), 12-9-96; Ord, No. 98-18, §§ 1, 2, 8-10-98)

Sec, 34-36, - Litter thrown from vehicles.
No person, while a driver or passenger of a vehidle, shall throw, deposit or cause to be deposited,

Jitter upon any street or other public place or upon private property.

(Ord, No. 96-30, § 1(8.04.060), 12-9-96)

Sec. 34-37, - Truck loads causing litter.

No person shall drive or move any truck or other vehicle tinless such vehicle is constructed or
loaded as to prevent any load, contents or Titter from being blown or deposited upon any street, alley
or ather public place, No person shait drive or move any vehicle or truck within the city, the wheels or
tires of which carry onto or depuosit in any street, alley or other public place, mud, dirt, sticky
substances, litter or foreign matter of any kind,

(Ord, No. 96-30, § 1(8.04.070), 12-9-96)

Sec, 34-38. - Litter in private places.

No person shall throw, deposit or cause to be deposited, Hitter in or upon any private property,
whether owned by such person or not, except that the owner or person in control of private property
may maintain private receptacles for collection in such manner that litter will be prevented from being
carried or deposited by the elements upon any street, sicewalk or other public place, or upon any

private property.
(Ord, No. 96-30, § 1(8.04.080), 12-9-96}

Sec. 34-39. - Storagie of scrap metal.
The storage of scrap metal within the incorporated city, except on premises authorized by the city

for such purposes, shall not be permitted.

(Ord. No. 96-30, § 1{8.04,090), 12-9-96)

about:blank 51472016
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+

5e¢, 34-40, - Nulsances enumerated.

(1) Alrborne matter, Emlssion of a slgnificant amoumt of odor, dust, smoke or other matter nto
the atmosphere which renders ordinary use and enjoyment of property in the vicinity
uncomfortab!e or lmpossible (see IC 36-8-2-8).

use and enjoyment”

{3) !nfestation The causing or permftting of any qign!flcant 3 odent or Insect poptiation to exist on
any property, or to cause or permit any condition which would attract such population {see IC
16-1-27-4),

{4) Other offenses. In-addition to what is declared In this article to be a public nulsance, those
offenses which are known In common law and state statutes as public nuisances may be
treated as such and he proceeded against as Is provided in this article or In accordance with
any other applicable law,

(Ord. No, 96-30, § 1(8.04.100), 12-9-96}

Sec, 34-41. - Qwner to maintain premises free of litter and nulsances,
The owner or person in control of any private property shall at all times maintain the premises free
of litter and nulsances, provided that this section shall not prohibit the storage of litter in authorlzed

private receptacles for collection.
{Ord. No. 96-30, § 1(8.04.110), 12-9-96)
State Law reference— Violatlons on private property, IC 36-1-6-2,

Sec, 34-42, - Nulsances created by others,

Itis hot essentlal that litter or nulsances be created or contributed to by the owner, occupant,
manager or person having control of property, but merely that a nuisance be created or contributed to
by licensees, Invitees, guests or other persons whose conduct the owner, occupant, manager or person

having control of property Is responsible for,
{Orc No. 96-30, § 1(8.04.120), 12-9-96)

State Law refarence— Alr poliution as public nuisance, IC 13-1-1-7.

Sec. 34-43. - Penaltles,

Violations outlined In this article are punishable as class C infractions pursuant to |C 34-4-32-4,
which allows for a judgment of up to $500.00, The payment of a penalty for the violation of any
provision of this article shall not excuse the violation or permit It ta continue, A separate offense shall

be deemed committed each day such violation occurs or continues.

(Ord, No. 96-30, § 1(8,04,130), 12-9-96)

Sec. 34-44. - Outdoor storage of environmentally hazardous materials prohibited.
{a) The coundll finds that the outdoor storage of environmentally hazardous materials poses a threat

about:blank 51472016
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to the health, weifare and safety of the citizens of the city.

(h) The clty hereby forbids outdoor storage of environmentally hazardous materials within the
corporate limits of the clty,

{Ord. No, 05-19, 5§, 1, 5-26-05)

Secs, 34-45—34-50, - Reserved,
DIVISION 2. - NOISE
Sec. 34-51, - Prohibitions,

No person shall play, use or operate any machine or device for the producing or reproducing or
sound, including, but not fimited to, loudspeakers, radlos, €D players, television sets, muslcal
Instruments, phonographs, cassette players or any other machine deslgned or intended to produce or
reproduce sound, not operate any motor vehicle that contalns a modified or defective exhaust system,
If such machine device or vehicle i$ located In or on any of the following:

(1) Any public property, including any public right-of-way, highway, bullding, sidewalk, public
space, park or thoroughfare and the sound generated therefrom is clearly audible 40 feet or
more from its source, or Is at a level of 90 decibels or imore when measured from a distance of
not less than six feet from Its source; or .

(2} Any private property and the sound generated therefrom Is clearly audible 40 faet or more
outslde of sald private property line, or Is at a level of 90 decibels or more when measuted
from a distance of not less than six feet from sald private property line,

(Ord. No. 02-34, § |, Exh, A, 11-11-02)

Sec. 34-52, - Exemptfons
The following are exeinpted fro Tt

rovisions of (s sulchiapters

(1) Sounds emltted from authorlzed emeigency vehicles,

2). L ' 7 ' ‘equipment, and power toals, when propey:

“inuffled, hetween the hours of 7:00-a.m.-and 10:00 p.m. only.

(3) Burglar alarms and other warning devlces when properly installed, providing the cause for
such alarm or warning device sound is investigated and turned off within a reasonable perlod
of time.

{(4) Parades, festivals, carnivals, fairs, celebrations, concerts, artistic performances or other events
authorized by the city council or another appropriate governmental entity.

(5) Attendant holse connected with the actual performance of athletic or sporting events and
practices related thereto.

{6} The emissloh of sound for the purposes of alerting persons to the existence of an emergency,
or for the performance of emergency work.

(7) Sounds assoclated with the use of legal fireworks,

(8) Sounds associated with the use of an approved public safety tralning facility between the
hours of 7:00 amn.-and 10:00 p.m.

(9} Sounds assaclated with the normal conduct of legally established non-transient businesses
when such sounds are customary, incidental and within the normal range appropriate for
such use,

about;blank 50472016
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{Ord. No, 02-34, §1, Exh. A, 11-11-02)

Sec. 34-53, - Violations.
Any person who violates the provisions of this subchapter shalt be gullty of an infraction,
punishable by a flne of not more than:

(1) First offense: up to $250.00.

(2) Second offense within two years: up to $500.00,

(3) Third offense within two years: up to $1,000.00,

{(4) Fourth and subsequent offenses within lwo years: up to $2,500.00,

{Ord. No, 02-34, § I, Exh, A, 11-11-02)

Sec. 34-54, - Penaity.
{a) A separate offense shall be deemed committed upon each day during or on which the violation

occurs or continues,

{h) The payment of a penalty for the violation of any provision of this chapter shall not excuse the
violation or permit it to continue, Nor shall such payment be held to prevent the enforced
correction of the prohibited conditions by the court in which any complaint based on these
sections shall be filed, or by separate action as provided for herein,

(¢} Inaddition to any penalties provided for herein the city shall have the right to enforce compliance
with the code or to enjoin the acts in violation of the code by flling the necessary actions for
Injunctive refief, If injunctive relief is granted by any court, the dty shall further be entitled to
recover the costs of prosecuting the suit, which costs shall Include attorney fees or other necessary
expenses,

(d) Violations of any of the sections of this section may be brought by the city or its autherized agent
on a form complaint and sumimnons.

(Ord, No. 02-34, § |, Exh. A, 11-11-02)

Secs, 34-55—34-60, - Reserved,
ARTICLE 1, - TREES AND SHRUBS
Sec, 34-61, - Definitions,
The foliowing words, terms and phrases, when used in this article, shall have the meanings
ascribed to them in this section, except where the context clearly Indicates a different meaning:

Owner means the person whose name appears on the current tax duplicate In the office of the
auditor of the county as the owner of such reaf estate,

{Ord, No. 96-30, § 1(8,06.010), 12-2-96)

Cross reference— Definitions generally, § 1-2.

Sec, 34-62, - Planting of trees and shrubs.
Within the city, no person shall plant trees or shrubs between the street and the sidewalk or
property line, except under the following conditions:

(1) Notree or shrub shall exceed a height of 18 feel at maturity; and
(2} No shrub, exceeding a height of three feet, or tree shall be planted within 20 feet of any other

about:blank 50412016
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tree or shruh, or within 20 feet of an intersection.
(Ord, No, 96-30, § 1{8.05.020), 2-19-96)

Sec. 34-63, - Vegetatlon ohstructing public rights-of-way.
No trees or other vegetation shall be permitted to grow with less than 14 feet of clearance over
streets or less than elght feet over sldewalks.

{Ord. No. 96-30, § 1(8.05,030), 12-9-96)

Sec. 34-64. - Duty of property owners,

The owner or person In control of real estate adjacent to the area between the street and the
sidewalks or right-of-way line on which any tree or shrub is planted shail be responsible for the
malntenance and removal of the tree or shrub If such removal is necessary, If, after notice from the
city, the owner or person in control falls to remove a dead tree or shrub or any dead or dangerouis
litnbs or branches thereon, the city may remove the shrub or imbs and collect the costs thereof from

the owner,
{Ord. No. 96-30, § 1(8.05.040), 12-9-96}

Sec, 34-65. - Obstruction of visihility,
If any tree or shrub shall, in the opinlon of the city coundi, create a hazardous obstruction to vision
which may endanger vehicular or pedestrian traffic, then the tree or shrub shall be appropriately

trimimed or removed.

(Ord. No, 96-30, § 1{8.05.050}, 12-9-96)

Sec. 34-66. - Damage to street or sidewalk,

If any tree or shrub shall cause damage to any street, curb or sidewalk, then the tree or shrub
causing such damage shall be removed and the damage shall be repalred by the owner or person in
control of the property an which such tree or shrub is located.

(Ord. No. 96-30, § 1(8.05.060), 12-9-96)

Sec. 34-67. - Access,

The city and public utilities retain their ownership and right of access to the areas between the
street and right-of-way lines and retain the right to reasonably remove any tree or shrub impeding
necessary work to be performed by the city, public utilitles or other authorized users.

(Ord. No. 96-30, § 1(8.05.070}, 12-9-96}

Sec, 34-68, - City and public utiiity not liable.

Neither the city, public utilities nor other authorized users of the city's property located between
the street and the sidewalk or right-of-way tine shall be liable for any damages done to trees or shrubs
located upaon city property as a result of the actioh of the clty, public utilities or other authorized users

in the performance of their duties.
{Ord, No, 96-30, § 1(8.05.080), 12-9-96}
Sec. 34-69, - Penatltles,
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Violations outlined in this article are punishable as class C infractions pursuant to 1€ 34-4-32-4,
which allows for a judgment of up to $500.00. The payment of a penalty for the violation of any
provision of this article shall not excuse the violation or permit it to continue, A separate offense shall
be deemed committed each day such violation occurs or continues,

(Ord., Ne. 96-30, § 1{8.05.090), 12-9-96)

Secs, 34-70—34-90, - Reserved.
ARTICLE W. - WEEDS, RANK VEGETATION AND DEBRISS)

Foolinoles:

{3
Editor's note—0rd, No. 12-20, §5 1— 1, edopted July 9, 2012, repeoled former ATt IV, 5§ 34-91—34.100 In lis entirely and enacted newr

provistons os herein set out. Former Art, [V pertalned to shllor subJect molter and derived from Ord, No. 11-14, §8 1—11, odopted july 71, 2011,

Sec. 34-91. - Definitions.
Debris shall include the remains of something broken-down or destroyed.

Rank vegetation shall include those weeds and growing vegetation which is axcessively vigorous in
growth, shockingly conspicuous, malodorous and/or flagrant, This definition shall also apply to any and
all vegelation that inhibits a safe field of view along any public roadway.

Weeds shall include any plant that is not valued where it is growing, and is of rank growth, tends to
overgrow or choke out more desirable plants and/or Is listed as a weed in the U.S, Departiment of
Agriculture publication entitied Common Weeds of the United States, or in any similar government

publication,
(Ord. No. 12-20, 82, 7-9-12)

Sec, 34-92, - Violation,
Itts a violation of this article to have weeds, rank vegetation and/or debris on any real property
("properly”) located within the city's corporate limits.

(Ord. No. 12-20, 5§ 3, 7-9-12)

Sec. 34-93. - Requirement to cut,
Al owners of praperty located within the city shall cut and remove weeds and other rank
vegetation growing therean that exceeds a helght of 12 inches, and shall keep thelr property clear of

debris,
{Ord, No, 12-20,8 4, 7-9-12)

Sec. 34-94, - Violation notice,

In the event of a violation of this article, the director and/or his designes, or an officer of the police
or fire department shall isstie a written notice ("viotation notice") o the violating landowner. The
violation hotice shall identify the violation and order the landowner to correct the same within ten
calendar days from the date on which the violation hotice is served on the landowner ("abatement
period"), Posting notice conspicuously on the property in violation, personal service, service hy U.5.
certified mall, regular mall or any other manner service recoghized in the lindlana Rules of Trial
Procedure shall constitute proper service upon the landowner for purposes of this article,
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(Ord. No. 12-20, 85, 7-9-12)

Sec. 34-95, - Appeal.

Any violation notice issued pursuant to this article may be appealed to the board of public works
and safety ("board") if written notice of appeal Is served by the landowner on the city within the time
period contained in the violation notice, The timely appeal of a violation notice shall toll the abatement
pertod pending the Issuance of a decision thereon by the board, Service of this notice shall be to the

community development department,
{Ord. No. 12-20, § 6, 7-9-12)

Sec. 34-96. - City to abate.

If the landowner fails to timely abate each violation set forth in a violation notice, the landovwner
shall be deemed Lo have granted permission to the city to enter the landowier's properly for the
lirnited purpose of inspecting, cutting and/or removing such debris, weeds or rank vegetation located
thereon and identified in the violation notice. In such case, the director, or his designee, shall prepare a
certified staterment as to the actual administrative and other costs Incurred by the city in taking such
actlon, and serve a copy of the invoice on the landowner. The landowner shall, within seven calendar
days from the date on which the landowner Is served with such invoice ("payment period”}, pay in full
the amount stated thereon to the department of community development {("department"),

(Ord, No, 12-20,5 7, 7-9-12)

Sec. 34-97. - Appeal of costs.

Any involce Issued pursuant to this article may he appealed to the board of public works and
safety if written notice of appeal Is served on the director within seven calendar days from the date on
which he invoice is served on the landowner. The timely appeal of an invoice shall toll the payment
period pending the Issuance of a decision thereon by the board.

(Ord. No, 12-20, & 8, 7-9-12)

Sec. 34-98. - Failure to pay.

If the landowner fails to timely pay an invoice issued pursuant to this article, the director, or his
designee, shall certify to the county auditor the amount of the invoice, plus any additional
administrative costs incurred in the certification of the same, The auditor shall place the total amount
so certiffed on the tax duplicate for the property at Issue, and the total amount, including any accrued
interest, shall be collected as delinquent taxes are collected and shall be disbursed to the general fund

of the city.
(Ord. No, 12-20,§9,7-9-12)

Sec. 34-99, - Time of appeals.

The board shall hear any timely requested appeal of a notice of violation or Involce within 30
calendar days foliowing receipt of the sare, and shall thereafter promptly issue a written decision
granting or denying, in whole or in part, the appeal. The date on which the board's decision Is served
on the landowner shall thereafter become the first calendar day of the abatement period or payment

period, as applicable,
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(Ord. No, 12-20, § 10, 7-9-12)

Sec. 34-100. - Penaity.
Any person whao violales any provision of (his article shall be subject to the general penalties set
forth In 8 1-6 of the Code, Fach day that a violation continues shall constitute a separate offense,

{Ord. No. 12-20, § 11, 7-9-12)

Secs, 34-101--34-110, - Reserved,
ARTICLE V, - EROSION AND SEDIMENT CONTROLM

Foolnotes:

o fd) e
Editor’s note-—Ord. No, 06-52, §§ 18, odopted Nov. 13, 2008, aended Art. Vin lis entirely to read s hereln set oul. Former Anl. V, 5§ 34-

111—34-118, petivined to stilor subject motter, and derived from Ord. No. 05-16, §§ 1—B, adopted April 10, 2606,

Sec 34-111, - Purpose and intent.

The primary purpose of this article Is to ensure perimeter sediment and erosion control, with best
management practices (BMP's) being utilized to prevent and minimize sediment and erosion discharge
from leaving the construction site, The intent of this article is to prevent non-storm water discharges,
erosion and minimize sediment from leaving the site. Failure to do so can result in damage to adjacent
property, damage to the MS4's storm sewer system, and contribute to the polluting of streams, lakes

aind rivers,

The City of Westfield lmprovement Location Permit Application ("ILP"), generally known as a
bullding permit, permittee {the "permittee"} s responsible for ensuring that adequate BMP's are in
place and functioning until the construction project obtains a certificate of occupancy ("C of 0") from
the city building department. The property owner, after the C of O Is issued, is responsible to malntain
the erosion control meastres until adequate ground cover (70% mature growth} is established and the
property Is required to have established adequate ground cover within two years from the Issuance of

the Cof Q.

Compliance with this article shall be the responsibility of the party listed on the ILP filed with the
city,

(Ord. No. 06-52,§ 1, 11-13-06)

Sec. 34-112, - Best Management Practices {BMP's) for construction lots,

Examples of BMP's include but are not limited to: Sediment fence, straw mat, seed, mulch, coconut
and fiber rolls, or other types approved by the Westfield Public Works Department {"WPWD"). The
sequence of instaltation shall be;

(1) Grading/excavating. Install all BMP's prior to any grading or excavating activities, where
practical,

(2) Infet protection. Ensure that the BMP's are In place and functioning for both yard inlets and
curb Inlets around the perimeter of the lot,

(3) Protection of udjacent Jots. Instafl BMP's atong the common lot line of adjacent iots.

(4} Stabilize stockpifes. Install BMP's to stabilize stockpiies to prevent erosion and sediment from
entering the street,

(5} Instaliation of BMP's, Foliow manufacturer's recommendations and requirements for the
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instailation of all BMP's,

(6) Temporary construction entrance, A temporary stone access drive is required for all lots and
shall be utilized for access onto the lot.

(7) Muintenance, The bullder is responsible for maintaining and repairing all BMP's as needed
tiroughout construction,

(8) final grading. BMP's may be removed In order to complete final grading on the lot. However,
BMP's will be required to be relnstalled untll seed germination establishes 70 percent mature
growth, On fots where sod Is installed eroslon control measures are not required to be
installed, unless requested by the WPWD., For lots where sod Installation is delayed, the
conlractor will be required to maintain BMP's until the sod can be installed effectively,

(9 Concrete wash out. Required onsite or within development,

{Ord, No, 06-52, 5§ 2, 11-13-06)

Sec. 34-113. - Responsiblities of permittee.
(@) The permittee is responsible for ensuring that a BMP's measures remain in place during the

construction process and that the installation and continuous maintenance of ali lot erosion and
sediment control devices are monitored.

(b} Periodic inspection will be necessary to enstre that erosion and sediment control measures are
functioning as desighed and installed per the manufacturer's specifications. In addition, to
standard perlodic inspections, this article requires that the permittee conduct Inspections after
each raln event of one-half-Inch or more in a 24-hour period, Any problems noted during these
Inspections shalf be corrected immediately,

{c) Once the permittee has started construction, the permittee is responsible for the maintenance of
erosion and sediment cantrol measures protecting yard inlets on and/or adjacent to their lots, as
well as curb inlets along the street frontage. Sediment must not be allowed to enter the storm
sewer system and allowing such is a violation of this article,

(d) A temporary construction entrance provides a place for parking vehlcles off of the street and a
spotwhere malerial can be off foaded. This requirement is to provide a stable surface for parking
vehicles where inud and other debris will not to be tracked onto the street, Proper malntenance of
the area Is required until such time as a permanent driveway is installed. _

{e) During the entire construction process the permittee Is responsible to ensure that mud, dirt,
rocks, and other debrls are not aliowed to erode onto streets and sidewalks, nor tracked onto the
streets by construction vehicles. At no time shall any mud or other debris be deposited onto the
street,

() Failure to keep streets clear of mud sediment, and debris will result in an enforcement action by
the WPWD under the authority of the City of Westfield's Stormwater Management Ordinance (05-
30). The permittee will be responsible for incurring all costs assoclated with cleaning the streets.

{Ord. No, 06-52, § 3, 11-13-06)

Sec. 34-114. - Administration and application.

{a) The WPWD will administer, implement, and enforce the provisions of this article,

(b) This article shall apply to all construction activity, {direct or Indirect stormwater discharges, and
illicit discharges) enteting within the storm drainage system, MS4, or receiving waters under the
jurisdiction of the city.
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{c) Any permittee subject to an NPDES stormwater discharge permit shall comply with all provisions
of such petmit, If provisions of this ordinance are more restrictive than the NPDES stormwater
discharge permit, proof of compliance with said permit and this article may be required In a form
acceptable to the WPWD prior to allowing discharges to the M54,

{d) The provisions of this article shall be deemed as additional requirements to minimum standards
required by other provisions of the City of Westfield Code, and as supplemental requiremeris to
Indiana's Rute 5 regarding slormwater discharge assoclated with construction activity and
Indlana’s Rule 13 regarding stormwaler rimoff associated with M54 conveyances. In case of
conflicting requirements, the most restrictive shall apply. Unless otherwise stated, the most recent
verslons or editions of said codes, ordinances, laws, and statutes shall apply.

{e) The dity, by and through its counil, has the authority to modify, grant exemptions, and/or waive
any and all the requirements of this article. A meeting with the WPWD may be requested by an
permiltee to discuss the applicabllity of various provisions of the article with regard to unique or
unusual circumstances. However, any initial determination of such applicability shall not be
binding on future determinations of the WPWD,

(f) The City of Westfleld Utility and Infrastructure Construction Standards and Specifications Manual,
and amendments thereto, are hereby incorporated herein by reference, with cop?es of the same
being maintained in the WPWD for public inspection during regular business hours,

() Technical words and technical phrases that are not defined in this Ordinance, but which have
acquived particular meanings in law or in technical usage shall be construed according to such
meanings and as defined in 327 IAC 15-13 and 327 IAC 15-5 of the indiana Code and other
provislons of the City of Weslfteld Code.

{h) The city shall be permitted to enter and inspect any premise subject to regulation under this
article. It shall be untawful for the permittee of any premise to refuse to allow the WPWD to enter
upon the premise for the purposes set forth in this article.

(Ord. No, 06-52, § 4, 11-13-06)

Sec. 34-115. - Enforcement,
(@) Notice of violation und stop work order.

(1) Inthe eventa permittee has violated the terms of this article, the city may order compliance
by written notice of violation to the permittee. Such notice may require:

a. Issuance of a pending stop work order or issuance of a stop work order,
b. The restoration or installation of new BMP measures;

¢.  Payment of a fine; and/for

d. Revocation or suspension of the erosion control inspection permit,

(2) The cily may, without prior notice of stop work order or violation, suspend storm drainage
system or MS4 access to a permittee when storin water discharges present or may present
imminent and substantial danger.

{3) The hotice of a stop work order due to a violation wil:

& Bein writing;

b, include a description of the property for identification;

¢ Include a statement of the violation{s} and section violated and why the notice or order is
belhg issued,;
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d.  Failure to corply with the conditions set forth In this article will result in an Initial verbal
warning. If the violation is not corrected within one day from the verbal warning, a
pending stop work order will be Issued and a penalty of $50.00 will be assessed for a re-
inspection. After the third day from the inltial verbal warning, a stop work order will be
issued and an additional penalty of $50,00 will be assessed for a re-inspection to ensure
that the repairs and fimprovements required to the property are in compliance with the
provisions of this aiticle.

Reinspection of remedied violations will be assessed a re-inspeclion fee in accordance with

the fee schedule in this article,

If the permittee falls to comply with a stop work order, then the WPWD will take steps as

deemed necessary to prevent or minimize damage or remediate a violation. All reasonable

costs associated with the abatement or restoration shall be assessed against the owner of the
property and may be filed as a fien against the property In the amount of the assessment, It
shall be unlawful for any permittee, owner, agent or person In possession of any premise to
refuse to allow the WPWD or its deslgnee to enter upon the premise for the purposes set forth
above,

In the event of a stop work order, the city shall not reinstate the erosion controi inspection

permit or M54 access to the periittee untli the permittee presents proof, satisfactory to the

city, that the corrections have been made. Permittee violates this article If the permittee
reinstates M54 access to the premises terminated pursuant to this section, without the prior
approval of the city,

In addition to the penalties listed ahove, If constriction activities are conducted contrary to
the provisions of this article, the city may order the work-stopped by notice in writing, in the
form of a stop work order, served on any permittee engaged in the dolng or causing of such
work te be done; and any such permittee shalt forth with stop such work until authorized by

the WPWD to proceed with the work,

Appeal of notice of violation.
(1) Any permittee recelving a notice of violation may appeal the determination of violation to the

(2)

@)

(4

council, for rescission of the notice or order, or for a modification, variance, or extension of
time for compliance oh one or more of the following hases: () a stop work order served in
accordance with this article is in error, or (i} should, due to hardship, be modified or entitled
to a variance from enforcement, or (itl) that a reasonable extension of time for the compliance
should be granted upon the grounds of a demonstrated case of hardship and evidence of an
actual undertaking to correct the violation, together with a legitimate Intent to comply within a
reasonable time period.

A request for resclssion, modification, variance, or extension of time shalt be made in writing,
within ten days of the permittee's receipt of a copy of the notice or order, to the City of
Westlield clerk-treasuret’s office, to be placed on the councll agenda, The council shall
schedule a heating within 30 days of receipt of the request,

All hearings before the council shall be open to the public. The permittee, the permittee's
representative, and any persons whose Interests are affected shall be given an opportunity to

be heard.
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At the concluston of the hearing the council may reverse, affirm, or modify the order, notice,
requirement, decision or determination appealed from, and may make such order,
requirement, decision or determination as justice would require, The council's determination
and findings of fact shall be recorded and if a notice or order Is affirmed or modtfied, the
Council shall, in the determination on appeal, re-establish a reasonable timeline to make the
repaits and improvements required to bring the violation Into compliance with the provisions
of this article,

{c) Transfer of ownership. No owner of any premise upon whom a stop work order has been served
shall sell, transfer, mortgage, leasc or otherwise dispose of to another until the provisions of the
notice of violation have been compled with, or until stich owner first furnishes the grantee,
transferee, mortgagee or lessee a true copy of any compliance order or notice of violation Issued
by the city and furnishes to the city a signed and notarlzed statement from the grantee, transferee,
mortgagee or lessee, acknowledging the recelpt of such notice of violation and fully accepting the
responsibility without condilion for making corrections or repairs required by such notice of

violation,

() Penalties for violutions. Any person found in violation of any provisions of this article shalt be
responsible for a civil infraction and subject to a maximum fine of $200.00 for the first offense,
$1,000.00 for the second offense, and a maximum of $7,500.00 for a subsequence offense, plus
cost, damages, and expenses, Each day such violation occurs or continues shall be deemed a
separate offense and shall make the viofator liable for the imposition of a fine for each day, The
rights and remedies provided for in this section are cumulative and In addition to any other
reimedies provided by law, An admission or determination of responsibility shall not exempt the
offender from campliance with the requirements of this article,

Any person who aids or abets a person in viofation of this article shall be subject to the penalties

provided In this section,

For purpases of this sectlon, "subsequent offense” means a violation of the provisions of this
article committed by the same person within 12 months of a previous violation of the same provision
of this article for which said person admitted responsibility or was adjudicated to be responsible.

{Ord. No. 06-52, 8 5, 11-13-06)

sec. 34-116, - WPWD erosion control inspections,
(a) The WPWD erosion control inspector will inspect erosion and sediment control meastiras in

conjunction with routine inspections, Inspections will ensure that proper placement and
Installation of erosion and sediment control measures are in place,

(b) The firstinspection will occur at the time prior to the pushing of the pad and foundation
instaliation. standard jtems to be checked are: protection of adjacent lots, protection of Inlets,
grading/excavating, and that stockpiles are stabilized, if BMP's are not installed In the correct
location and/or not installed correctly, the inspection may be denied, a stop work order required
or fees may be applied.

(¢} Itis anticpated that by the time the foundation inspection is requested, backfilling of the

~ foundation will have been comptete and all erosion and sediment control measures will have been
installed, If the permittee fails to Install the proper erosion and sediment control measure, this
tay result in the inspection being denied, a stop work order required or fees may he applied.
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(d) For unique sltuations the erosion control inspector will be available to discuss erosion and
sediment control measures for any lot and the sequencing for installation of BMP's,

(Ord, No. 06-52, § 6, 11-13-06)

Sec, 34-117, - WPWD erosion conlrof inspection fees,
Fees for erosion control inspections shall be;

(1) Residential lots two acres or less $100.00 each,

(2} Residential lots greater than two acres will he assessed at $100,00 per one-quarter-acre or
portion thereof.

(3) Industrial, commercial, and retail outlets will be assessed at $100.00 per one-quarter-acre or
portion thereof,

{4} Additional re-Inspections for denied and/or stop work orders or fines will be assessed at
$50,00 per re-inspection,

(Ord. No. 06-52, § 7, 11-13-06)

~Sec, 34-118. - Forms.
The applicable permit forms are attached to [Ordinance No. 06-52} as Exhiblt A,

(Ord. No. 06-52, § 8, 11-13-06)

Secs, 34-119--34-140. - Reserved.
ARTICLE VI, - PUBLIC, TREESIS}

Foolnales:

ar f5) e
Editor's note—The city porks departments molutains moster lists for trees ond shrubs svitable for different locotions ang conditions. These Hsts

were altoched te Ord. No. 12:38, adopled Dec, 10, 2612,

Sec, 34-141, - Intent,

The city finds that trees are an important asset to the natural ecosystem, beneficially contribute to
the character of the community, and positively influence the quality of life within the community. The
purpose of this section s to provide minimum standards for streat and park trees throughout the city,
Trees are viewed as a critical element to promote the desired image of the community, enhance the
visual appearance and land values, and protect the health, safety and welfare of the public. The street
and park tree elements of the section are intended to:

(1) Provide for the protection, preservation, replacement, and proper maintenance of trees
within and overhanging public property including rights-of-way;

(2} Protect the integrity of streetscapes and park property;

(3) Provide a tree planting maintenance program;

(4)  Provide the minimum regulation necessary to ensure that trees within and overhanging public
property, including rights-of-way, are preserved wherever possible.

(Ord. No, 07-27, Exh. A, § A, 12-10-07)

Sec. 34-142, - Prohibitions,
it shalt be a violation of this code for any person other than the City of Westfield or its designee, or
a private utility or their designee, to:
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Tie, tack, nail, wire or otherwise attach any sign, poster, handbill, or other object to any street

tree, park tree, or other woady vegetation on public property;

)
(3)

Prevent, delay,

Prune, spray, treat, lop, or remove park trees, except when overhanging private property;
or interfere with the city or its designee engaged In the planting, cultivating,

mulching, pruning, spraying, treating, removal, or otherwise maintain woody vegetation on

public property.
(Ord. No. 07-27, Exh. A, § B, 12-10-07)
Sec. 34-143, - Definitions,

Abutting property owner. Adjacent or bord ering halder or proprietor of land,

Caliper, A standard trunk diameter measurement for trees, Caliper measurements are taken six
Inches above the finished gracle for trees with a diameter of four inches or less and 12 inches ahove

the finished grade for larger sizes.

Clear viston triangle, A triangular area located at the intersection of two streets, two sides of which
are measured from their corner intersection for a distance specified within the ordinance. The third
side of the trlangie Is a line across the corner of the lot Jolning the end of the other two sides, Where

the lot lines at intersection have rounded corners,
point of intersection. See diagram below.

Poplar Street

about:blank
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Deciduous tree. A tree that sheds its foliage at the end of the growing season,

Evergreen tree, A tree that has follage that persists and remains green throughout the year,
Large treefs). Mature tree height over 40 feet,

Medium treefs). Mature tree height 20 (o 40 feet,

Ornamental tree. A deciduous tree that Is typically grown because of Its shape, flowering
characteristics ar other attractive features and typically grows to a mature helght of 20 feet or less,

Park treefs). A tree located within a City of Westfield park.

Public tree(s). A tree Jocated in the public right-of-way, within a City of Westfield park, or on City of
Waestlield property,

Smaill treefs), Mature tree height under 20 feet,

Streel treefs). A tree located in the public right-of-way strip adjacent to a road, street, drive, court, or
alley.

Tree. A woody plant which at maturity is 13 feet or more in height with an erect perennial trunk
and having a definlte crown of foliage,

Tree lawn. That part of a street or highway, not covered by sidewalk or other paving, lying within
the public street right-of-way.

{Ord. No, 07-27, Exh. A, § C, 12-10-07)

5e¢. 34-144. - Tree standards,
(a) General,

(1) Alltrees shall be hardy to the region, be free of disease and insacts at time of planting and
conform to the American Standard for Nursery Stock of the American Assoclation of
Nurserymen,

(2} Tree stakes, guy wires and tree wrap will be installed at time of planting and removed after
one year,

{h) Species,

(1} The city's parks and recreation department shail establish, update, and maintan a listing of
appropriate street and park trees for planting within public property.

{2} Acopy of the list shall be available in the city's parks and recreation department offices during
regular business hours,

(c) Caliper.

{1} Dedidtous trees shall measure at minimum two callper inches 12 inches above grade.

(?) Evergreen trees shall measure at minimum six feet from grade,

(3) Ornamental trees shall measure at minimum two caliper Inches six inches above finished
grade,

{Ord. No. 07-27, Exh. A, § D, 12-10-07)

5/4/2016
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Sec, 34-145, - Tree maintenance.
(a) The city, or its designee, shall plant, prune, malntaln and if necessary, remove, all street and park

(rees, as well as other woody vegetation, within or overhanging public property, including rights-
of-way, as determined to be reasonably appropriate to enhance public safely with consideration
given to symmetry and beauty of public grounds,

(b} Trees that were planted, and approved, as part of an overall development plan, are the
responsibility of the property management group, homeowners association, or adfoining property

owner to the right of way.

() Property owners abutting public rights-of- way who have trees encroaching on right-of-way shall e
required to remove tree branches that hang above any sidewalk or street to a distance of eight
fest above the stwface of a sidewalk or a distance of 12 feet ahove a street.

(d) The city reserves the right to remove any and all trees from public property or rights-of-way when
it becomes necessary and expedient to remove in order to carry out any plan of street sidewalk,
curb improvement, street improvement, or other infrastructure project adopted by the City,

(e) Treeslocatedin a public right-of-way may be removed by the City of Westfleld, or its desighee,
based on any one of the following critesia. Trees not meeting these criterla may be removed at the
abutting property owner's expense.

(1) Tree{s)is dead or dying

(2) Tree(s)is deemed hazardous for which the condition can not be resolved or corrected
through pruning or other reasonable arboricultural practices,

(3) When tree(s) are not deemed dead, dying or hazardous, the following factors wil be
considered:
a. life expectancy of the tree;
b, Desirability of the tree species;
¢ Amount of space for growth;

Overall quality and structural integrity of the tree;

Persistent and uncontrollable insect, disease, or fruiting problems;

Frequency and extenslveness of maintenance requirements;

g Feasibility and timeliness in which a replacement may be planted;

h.  Proximily and quality of trees near to tree marked for removal;

I.  Wishes and desires of the abutting property owner:

J- Quality and extend of past pruning and other tree maintenance practices;

k. Extent and frequency of damage being caused to surrounding infrastructure such as, but
not limited to, sidewalks, streets, and sewers;

I Location with regard to street lights, traffic control devices, clear vision triangle, and
growing space requirements,

(Ord. No. 07-27, Exh. A, § E, 12-10-07)

Sec. 34-146. - General requirements,

Except as specifically authorized by the city parks and recreation department and the city public
works department the spacing of trees shail be in accordance with the following slzes and no tree may
be planted (as measured from the center of the tree);
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(1) Closer than the following;
a, Small trees, 25 faet;
b, Medium trees, 35 feet;
¢ Large trees, 45 feet,
(2) Closer to any ctirh, cuarb fine, or sidewalk than the following:
a.  Small trees, two feel;
b, Medium trees, three feet;
¢. Large trees, four feet,

{3) Within clear vision trlangle of 40 feet on collectors, local roads and streets, and 75 feet for
primary arterlals and secondary arterials, measured from the point of the nearest intersection
curhs or curh lines,

{(4)  Within ten feet of any fire hydrant,

(Ord. No. 07-27, £xh, A, § 1, 12-10-07)

Sec, 34-147. - Permitting,
{a)  Individual properly owners desiring to plant a tree(s) in the public right-of-way strip abutting the

{b)

owner's property shail obtain a permit from the city parks and recreation department. Application
shall include:
{1) Site plan showing:
a. Location of existing and proposed plantings;
b. identification of each species of tree at each existing and proposed location;
¢. ldentification and location of other structures within public rights-of-way (inciuding but
not limited to: regulatory signs, hydrants, manholes, or storm diains}).
(2) Plant schedule listing the type and humber of trees to be planted;
(3) Proof of ownership of abutting property;
(4) Watering plan.
Permit shall be wired to the tree with a City of Westfield issued tag for a period of six months.

(Ord. No, 07-27, Exh. A, 88 G, H, 12-10-07)

Sec, 34-148, - Violations.

(a)

)

(c)

()

(e)

Natification. Whenever a tree Is found not to be in compliance with tree maintenance, section 34-
145, the city code enforcement officer shall give the abutting property owner written notice to trim
such trees within seven days of receipt of notice.

Fdilure to comply, On failure of the owner to cause said violations to be brought Into compliance,
the city or designee shall trim the trees in accordance with applicahle standards,

Cost of corrective actions. The cost of causing the violations to be brought into compliance shall be
charged to the abutting property owner, and shall be payahle within 30 days of the completion of
the corrective actions,

Recovery of costs. If within 30 days of billing the abutting property owner fails to pay charges, the
city shall file suit to collect the amount due for the work completed,

Continued violation. Payment of the penalty for any violation of any provision of this chapter shalf
not excuse the violation or permit it to continue, nor shall payment be withheld to prevent
enforcement correction of the prohibited conditions.
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{Ord. No. 07-27, Exh, A, § 1, 12-10-07)

Sec. 344149, - Appeals process,

Should a property owner be denied a permit or found to be in violation of this ordinance sectlon,
they may appeal to the city board of public works. Application may be submitted to the clty public
works department.

(Ord. No. 07-27, Exh, A, §), 12-10-07)
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